

Mr. Glenn Ward and Mr. Nathan Kl i rigensmi th were engineers or
underground plan coordinators who installed spads and site lines
so that entries and crosscuts would be driven straight and at
oroper angles (Tr. 9).  Mr. Klingensrnth was Mr. Ward's assistant
(Tr. 23-24).  On the morning in question the mine foreman,
Mr. Earl Walters, assigned them to install site spads at various
locations in the mine including the No. 20 split at the
intersection of the No. 7 room (Tr. 16, 30, 34).

When Mr. Ward and Mr. Klingensmith arrived on the section
they saw the section foreman, Mr. Walter Franczyk who was on the
telephone at the time (Tr. 30-31, 34).  They said hello to the
section foreman but kept on t>oing arid did not stop (Tr. 36-37,
53).  However, instead of going to the intersection of the
20 split and No. 7 room, they went to the intersection cf the
20 split and No. 6 room (Tr. 26).  None of the witnesses could
explain why the engineers went where they did (Tr. 26, 29).  When
the engineers arrived at the 20 split and 6 room intersection,
the continuous miner operator helper told them the roof was bad
(Tr. 31).  Mr. K1 ingensmith replied but his response was
unintelligible (Tr. 31).  Mr. Kl ingensmith then went beyond the
last row of roof bolts and out under unsupported roof where he
installed site spads (Tr. 31-32).  He was under unsupported roof
for five to ten minutes (Tr. 10-11, 31).  The continuous miner
machine was then repos i t ioried and some loose coal was cleaned up
(Tr. 31).  Mr. Ward asked that the machine be left where it was
at the face (Tr. 32).  He then went out under unsupported roof
and climbed up on the machine.  Mr. Klinqensmith also went out
under the unsupported roof and was either beside the machine or
climbing up on it when the roof fell killing both men (Tr. 32).

The operator does not dispute that both *nen were under un-
supported roof when they were killed arid that their actions
violated the roof control plan which prohibits anyone from pro-
ceeding beyond the last row of permanent roof supports except for
the purpose of installing temporary supports.  Nor is there any
dispute that the decedents were negligent in going beyond
supported roof in violation of the roof control plan.

At issue is whether under the circumstances presented the
operator also should be found negligent for the actions of its
employees.  In determining the amount of civil penalty to be
assessed against an operator, consideration of a foreman's action
is proper.  Even where non-supervisory employees are involved,
the operator is not necessarily shielded from imputations of
negligence.  A H Smith Stone Co. , 5 FMSHRC 13 (1983),  In such a
case it is necessary to look to such considerations as the
foreseeability of the miner's conduct, the risks involved, and
the operator's supervision, training and discipline of its
employees to prevent violation of the standard in issue.
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